MULTINATIONAL ENTERPRISESAND HUMAN RIGHTS: AN
ENFORCEMENT DISCUSSION

Abstract

The growing acceptance of Corporate Social Respiitg{CSR) concepts in
business is making itself felt in part by the ci@abf a number of voluntary
initiatives to which Multinational Enterprises cambscribe. Two of these
initiatives have come from the United Nations. Cthe, Global Compact, was
designed by the Secretary-General to be a paripdvshween the United Nations
and MNEs. The United Nations Norms, which are régdy some as a
restatement of universally accepted human rightseots, are addressed to both
States and MNEs. Neither provide any enforcememhiar@sms. This paper
argues on the basis that business is now glolaljttts time to consider a global
framework which contains accountability and enfareat aspects, which can
protect those rights that have come to be undaitsis@ssential to human well-
being. In that way, there will be a true acceptaaue integrated understanding of

CSR in business.
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[ ntroduction
The “invention” of the corporation as we know itrithg the course of the 9
century provided a vehicle for business that erthhleazing economic progress
for those jurisdictions which embraced the posisiéd that the spread of
investment in business created. Allowing a largalner of small investors to be
involved in such enterprises as large scale matwifag, infrastructure, banking
and finance, and service industries has, howewtheen without its pitfalls.
Larger companies bring agency issues, whereby @wordnvestors must trust the
managers appointed by the elected directors tmactmanner that is consistent

with the interests of the owners.

One answer to this conundrum is found in disclosegelirements imposed on

companies. As Farrar (2005) notes,
“Disclosure of information has been part of theesuk of corporate
governance from the earliest English legislatiothef nineteenth
century....The policy behind this is linked origirnaWith the idea of
incorporation as a privilege which was granted emain terms....
The principle concerns were originally busineskifaiand fraud.
Later the emphasis was more on directors’ stewgrddghassets and
funds and the protection of investors and creditioager still has been
the emphasis on the role of information in makimgestment

decisions” (p.215).

This disclosure however was mainly concerned witarfcial information, aimed

at existing and potential investors, compliancé@tock Exchange Rules, and



legislation which prescribed the extent of whabmmiation had to be disclosed.
There is a globally accepted financial reportiragriework that is now embedded
in modern business, and harmonisation of that fremnle through the acceptance
of international financial reporting and auditirtgredards is aimed at helping
investors assimilate information that may come fuifferent parts of one large

company, operating in more than one jurisdiction.

However the rise of the concept of Corporate SdResdponsibility (CSR) in the
latter half of the 20 century has created a debate as to what otheniafin
might be disclosed concerning the operations ottrporation. Academics and
others are questioning the role and position ottttrapany in modern business
life, and the impact it may have on those who & referred to as
“stakeholders”, defined by Freeman (1984) as “amypg or individual who can
affect or is affected by the achievement of theaargation’s objectives” (p. 46).
For example, in 1950, Cook stated “In less thaadhrundred years the social
institution connoted by the works ‘company’ andrfparation’ has undergone
mutations in form and application that place it agn¢éhe most influential of social
groupings” (p. 7). More recently, Post, Preston 8adhs (2002) expand on this by
asking:

“For as long as business corporations have exighedt, role in

the economy and society has been a focus of aiterstnd

debate. The power of the corporation to influetheepattern of

economic, social, and political development — alanth its

sometimes negative impact on specific employeestomers,

and communities — has regularly been weighted agdime



capacity of the corporation to create wealti.o.whom and for

what is the corporation responsible?”’(p. 254, emphasis in

original).
The growth of companies in the second half of & &ntury has been greatly
enhanced by the ability to move past the bordeteetountries in which they are
incorporated, which in turn has led to consideratbthe impact of corporations
on this much more globalised business world. Thjgep will focus on the area of
human rights and Multinational Enterprises (MNEs)d consider a somewhat
radical approach to accountability in the areardbrecement of human rights,

which is part of the CSR agenda.

Reporting and Accountability

The concept of financial reporting is well undecgtdy corporations, but CSR is
still finding its place in the business world. Ceqgaently, investors and the public
have had to rely on individual companies to detiode much, and to whom, they
should report under this new paradigm. There is a
“discourse and a set of policies, practices antitut®ns associated
with corporate social responsibility that gainedwgrd in the1980’s
and went global in the 1990s. This CSR agendaegieavily on
the promotion of voluntary initiatives to miniminealpractice or
improve social, environmental and human rights disnens of
business performance, as well as on the regulabdgyof non-state

actors in standard —setting and implementatigstting, 2005, p.iii).



The consequence of voluntary initiatives is thealisse on whether they are
sufficient in a modern world to fulfil their purpesOwen (2007) carefully
analysed the annual reports of 12 United Kingdompaa@tions in terms of
voluntary stakeholder accountability. The compamiese chosen as a result of
having been short-listed for the social and suatality categories of the 2003
ACCA Sustainability Reporting Awards Scheme. Inestivords, as Owen puts it,
these companies allegedly produced “leading edgmdnts. The results of the
analysis are clear. Despite “A notable featurelldha reports” being “the
impression conveyed, explicitly or implicitly, thite relationship with
stakeholders is one of accountability of the orgation to the latter” (2007, p. 11),
his conclusions show that the nature of the disckswere created as a result of
the company agenda, and audited in accordancehattagenda, and were
addressed in the main to the company or its shiatetsy despite the content of the
disclosures being related to stakeholder issuds.cmtinues the well understood
concept of the market being asymmetric, somethihiglwthe rules on financial
reporting are designed to minimise. Yet in termsegbrting, Owen’s study

confirms that the CSR reporting agenda is asymmaetiieft on a voluntary basis.

Likewise, Fortanier and Kolk (2007) analyse theoréipg done by Fortune Global
250 firms on their economic impact. Their findirsgfow
“that firms tend to highlight individual examplesdaprojects rather
than giving an overall insight into their impact..i3lapplies not only
to size effects, but also to activities relatetetdhnology transfer and
linkage creation....it also raises questions abaaiiritentions of firms

for including such information in their non-finaatreports, which



relate to suspicions about such reports as megedghwashing’ or
‘bluewashing’... The entire lack of information on potially negative

impacts supports such concerns”(p.18).

If CSR is an attempt at stakeholder inclusivenessacountability, according to
Owen, then a much more fundamental change is esjuifhe United Kingdom
Government as part of its reform of company lawrafited to include a
mandatory reporting regime to incorporate stakedralksues determined to be
“material” to the long term success of the busingébss was seen by business
respondents to the consultation document as supgatmove towards a
“stakeholder” model of business, and away fromgtieary role of business — in
somewhat crude terms, the making of a profit f@reholders. Those in favour of
the concept nonetheless drew attention to thedatiffective compliance and
complaint mechanisms” (Owen, 2007, p. 27). Thetaeafulations issued by the
Department of Trade and Industry stated that reppdn human rights issues was
important because “...the way a company managestdisgsiits workforce can
have a significant impact on the performance ofctbrapany”( Owen, 2007, p. 28,

citing paragraph 3.35 of the draft regulations).

The link to CSR is clear. Campbell defines sociadlgponsible corporate
behaviour as requiring two stages. “First, they tnmas knowingly do anything
that could harm their stakeholders. Second, if theyarm to their stakeholders,
then they must rectify it whenever it is disclosed brought to their

attention”(2006, p.928). Where stakeholders haffedities in the current global



business environment is in determining the thiedyst— what to do if the

corporation does not put right what it has donengro

Limitations of the stakeholder approach also agarcat this stage. The
classification of stakeholders according to Freei®®4) is a broad brush
approach, and in each case, stakeholder idenitficatay be “easier said than
done”, particularly if there is a conflict betwettre interests of groups of
stakeholders in any given corporation. Once stdklens are identified, their
interests must be aligned if there is to be anlstearesolution to the third stage

of holding a company to account.

In the end, the reporting framework was abandose@guiring too much of
companies. It is much easier to report to sharahsldnd prospective investors
about the financials of the company; “social” répay requires the company to be
absolutely clear on its role in the society or sties in which it operates, which is
requiring of a much greater investment from thoseharge of the governance of
the corporation. Such was not the fate of finan@pbrting in the United States
after the corporate collapses of the early @ntury, with the imposition of quite
prescriptive requirements in the Sarbanes-Oxley Mog self-regulatory regime
has given way to a strictly regulated, State-spmtséramework which at the
same time is funded by the subjects of the framkwaithough this regime is
specific to the United States, the impact of tlggslation has been felt world-
wide. It is suggested that if it is possible to éiglobally accepted financial
reporting frameworks, which include processes fdoesing accountability for

mistake and fraud, it must be possible to creafelaally sanctioned framework



for requiring accountability for breaches of hunnayhts, and for enforcing any
breaches of the framework, given the reach of ntamgorations in the world
today. This paper proposes the United Nationsesnibst appropriate body to

provide a forum to pursue accountability in thigaar

Due to the scope of the paper however, precursaesssuch as the development
of free trade agreements and foreign direct investrwill not be canvassed, as
these are beyond the scope of this paper. The pajbeoncentrate on MNEs
which are already using the human capital of jucisohs other than those of their

home country and the problems that can arise fimapg.

Multinational Companies, Multinational Enterprises, or Transnational

Corporations

The OECD Guidelines for Multinational Enterpris@9@0) do not provide a

definition of a MNE, stating:
3. A precise definition of multinational enterpiss not required for
the purposes of theuidelines These usually comprise companies or
other entities established in more than one couwaridyso linked that
they may co-ordinate their operations in variougsvaVhile one or
more of these entities may be able to exercisgraf®ant influence
over the activities of others, their degree of aatay within the
enterprise may vary widely from one multinationalexprise to
another. Ownership may be private, state or miXéd.Guidelines
are addressed to all the entities within the mattonal enterprise

(parent companies and/or local entitities). ( 2G§jD17-18).



The UN Norms on the Responsibilities of Transnatid@orporations and other
Business Enterprises with Regard to Human Rights N Norms) take a similar
line in terms of defining MNESs or as they are redd to in the Norms,
Transnational Corporations. “The term ‘transnaticasporation refers to an
economic entity operating in more than one couatrg cluster of economic
entities operating in two or more countries — whateheir legal form, whether in
their home country or country of activity, and wheat taken individually or
collectively” (United Nations, 2003, p.7).

For the purposes of this paper, a determinatido ashether a corporation is a
multinational enterprise is made on the basis cf father than definition.
However Harzing (2000) identifies three categooksiultinational enterprises
based on variables such as organisational desiggmdependence and local
responsiveness. The categories are: multi-domestnpanies which are
federations of autonomous subsidiaries that opénatéferent countries — a
“decentralized network” (2000, p.115); global comies where subsidiaries
operate as “pipelines” of product to the centralisead office and are less likely
to be locally responsive; and transnational comgsmwihich are described as
interdependent networks where subsidiaries are gwpendant on other
subsidiaries than on head office for direction, sugplies and research and
development.

Nonetheless, the defining characteristic is that State registered entity moving
beyond the borders of the home State to expandiptioth, sales, or research and
development, whether by itself, or in partnership goint venture situation with a
company of the host State, or the host State .itfaKing up residence through a

subsidiary or contracting for operations in anotBtate opens the MNE to the



need to consider not only the home State’s requrgs) but those of the host
State, and to take into account international @idgs, particularly where the host
State is an emerging economy which may not yet daveloped human rights
regulatory frameworks itself.

Outsourcing a corporation’s own services or proguacto contractors elsewhere
also fits the paradigm of a MNE. Such an approaalp ailow the corporation to
take a “hands off” approach to any problems thigegiDella Mattera and Gaudet,
2002), yet the final consumers of the corporatippead the corporation’s name to
the product or service, not that of the outsourcer.

Why is there a need to consider accountability@mfdrcement mechanisms for
such enterprises? Part of the answer lies in thatdeconcerning power. Is there a
correlation between size, economic success anitlyabilexploit the conditions
prevailing in other jurisdictions to the benefittbe enterprise, regardless of the
detriment to the host State? Elkington notes “Qnube of market

mechanisms.to deliver improved performance against environmalesund broader
sustainability targets...the center of gravitydsfting] from the world of

government to the world of business...” (1998, p)10

The amount of power possessed by a modern MNQdemtvin the GDP figures
of many large companies rivalling those of smalted. In a study by Anderson
and Cavanagh (2000), their findings indicated tfidhe 100 largest economies in
the world, 51 are corporations; only 49 are coaestrirheir argument is that the
largest MNE’s do have power to influence the apihit a host State to mitigate
any “shortcuts” a MNE may take in order to impratgebottom line. Wolf (2002)

takes issue with the manner in which the calcutatmere made by Anderson and

10



Cavanagh stating that it is not possible to comparapanies on the basis of sales,

and countries on the basis of Gross Domestic Ptpdinich is “a measure of

value added, not sales. If one were to computégatas in a country one would

end up with a number bugger than GDP” ( 2002, p.17)

Wolf goes further to say,
“But the flaw in such claims is not just factualitlalso conceptual,
since countries and companies are radically diffier& country has
coercive control over its people and its territdtyen the weakest
state can force millions of people to do things nmdthem would far
rather not d: pay taxes, for example, or do myiservice. Companies
are quite another matter. They are civilian orgatiosis that must win
the resources they need in free markets. Theyn@lpn coercion, but

on competitiveness” (p.17)

That would seem to be the point the proponentsSR @re focusing on. The
success of a corporation’s competitiveness comasast, and the cost in a world
where globalisation appears to be an acceptedisamhe where there is arguably a
“race to the bottom” in terms of production or pgen of services. It is argued
that if it were not so, then there would be no nieeatorporations to “go global” —
they would compete with each other on a level plgyield, under the same
conditions, and the voluntary initiatives discusksdr in this paper would only

apply on a jurisdictional basis, rather than a gldiasis.

To come back to the question posed by Post eTalwhom and for what is the

corporation responsible?” (2002, p. 254). If thevaer is framed in terms of the

11



owners of the company, then Freidman (1970) wagcbwhen he said: ...there
is one and only one social responsibility of busge to use its resources and
engage in activities designed to increase its fgrsf long as it stays within the
rules of the game, which is to say, engages in apenfree competition without
deception or fraud” (p.125). MNEs do not, howewgrerate in isolation, and do
not confine themselves to home States where we#ldped systems and
frameworks to protect human rights may exist, aloity access to systems of
accountability. “Globalisation describes the grogvmovement of capital, people,
goods and services across national borders” (Ddditiera and Gaudet, 2002,
p.196). This, it is argued, requires a global apphoto questions of the application

and enforcement of human rights.

Voluntary I nitiatives

According to a report by the United Nations Highn@oissioner on Human Rights
(2005) which focused on the scope and legal st#taxisting initiatives and
standards on the responsibilities of transnatioogborations and related business
enterprises with regard to human rights, there8rmitiatives in existence at
present. A majority of these initiatives are ndanding. Amongst those are the
Global Compact and UN Human Rights Norms for Bussn¢he OECD
Guidelines for Multinational Enterprises, the Im&tional Labour Office Tripartite
Declaration of Principles concerning Multinatioalterprises and Social Policy,
the Global Reporting Initiative and AA Assurancar&tard 1000. In addition,
some MNEs have created Codes of Conduct applitaltesir operations in host
States, and others have entered into Internatfenamhework Agreements with

international Union bodies. The report also idesdifthat there was a gap between
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understanding human rights issues and the exteaheatsponsibility of
companies regardinguman rights.

With some 23 initiatives already in existencesihot surprising that confusion
abounds as to each corporation’s human rights nsdipitities, particularly if this
confusion is compounded by regulatory laws of [8iates within which a
corporation is incorporated. Participation in samnall of these initiatives
provides companies with the ability to demonsteatkegree of attendance to CSR
principles, yet because they are voluntary, cofpmma have the ability to “cherry-

pick” to choose the parts that are most amenalieeio business operations.

For example, Owen (2007) quotes from the 2002 Swidity Performance
Report of Premier Oil, which states:
“...the interests of shareholders will not necesgaake precedence
over the interests of other stakeholder groupscamdbusiness
strategy is designed to promote social justicééwrorkplace and in
our external relationships in the countries wheeeoperate” (p.15).
Yet as Owen discovers from his analysis of the ngpo
“no specific instances in which shareholder interésve taken
second place, with the financial ramifications digapelt out, are
subsequently offered to substantiate this partiati&m. In the
absence of such information one can perhaps ba/éordor being
somewhat sceptical, and rather believing thatitiragons of
distributional conflict, the standard ‘capitalisies of the game’ are

more likely to apply”(p.16).
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Global Compact
This is perhaps the most interesting of the volynit@tiatives available to
corporations, given that its inception was intendea partnership between the
United Nations and individual MNEs, with the Unitsdtions Universal
Declaration of Human Rights, the Rio DeclaratiorEmvironment and
Development, the International Labour Organizasdrindamental Principles and
Rights as Work, and the UN Convention Against Qutian at its core. From
these documents 10 principles have been distiisther and Lovell (2006)
explain the Compact as
“more like a learning network in which understargdand learning
about the problems of behaving in a socially andrenmentally
responsible way are discussed and explored. Thbheehave signed
up to the Compact are encouraged to take parmmmses, act as
mentors, join networks and enter into partnerstopsarry out
projects....The Global Compact also undertakes ocltraativities
and tries to involve small and medium-sized entsegras well as city
governments” (p.495).
The Global Compact is not designed to be enforeeel though it “is supported
by the International Labour Office (ILO), The O#iof the UN Commissioner for
Human Rights (OHCHR), the United Nations Environtferogramme (UNEP),
the UN Industrial Development Organisation (UNID&nd others (Fisher and
Lovell, 2006, pp 494-5), hence its position a®lumtary initiative. Each
enterprise has decided for its own reasons to gmmething that is surprisingly
simple to do — it “involves a letter of commitmédram the CEO. Companies are

then asked to describe in their annual financiabres or other prominent
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corporate reports the actions they are undertakisgpport of the Global
Compact’s principles through the engagement meshanof Learning, Dialogue,
Local Networks and Projects” (Travis, 2004, p.736)addition, a report must be
made to the Global Compact Website. Membershigtisrchined in part by
compliance with this requirement — failure to doagthin two years of becoming
a signatory to the Compact, and continuing to dewssy two years will result in
being removed from the list of participants (Withia, 2004).

Then, says Williams (2004) “The intention is thtatough leading by the power of
good example, member companies will set a high htona operating throughout
the world. The overall thrust of the Global Conpado accent the moral purpose
of business (p.756). So the theory is that a ppait can lead by example,
showing through its bi-annual report just how taras come in terms of acting on
the principles. The Secretary-General, speakirtijeabpening of the 2007 Global
Compact Leaders Summit noted that the list of pigdints has grown from 47 in
2000 to “what is today the world’s largest corperaitizenship initiative, counting
4,000 stakeholders in 116 countries.” (UN News €er2007).

Yet questions are being asked about the valueeofdluntary nature of the
Compact. Bernard Koucher, the French Foreign Meniasked at the opening
session “Given that countries are increasing thelbrar of constraints in the aim
of making environmental responsibility a legal imgieve, can corporate and
social responsibility be limited to a self-defin@abe of good conduct?
(http://nz.news.yahoo.com//070705/8/suu.html). dlisstion was in response to
the findings of the United Nations’ first survey the Global Compact which

found “major shortcomings” particularly with respée human rights and
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corruption issues in the sample of approximately 40

participants.(http://nz.news.yahoo.com//070705/8tstml).

Others have made the same call, particularly fieenNon-governmental

Organisation sector, which has tasked itself toitooand report on breaches of

human rights. Irene Kahn (2007) of Amnesty Inteoratl states,
“Corporations have long resisted binding internaicstandards. The
United Nations must confront the challenge, ancettgvstandards
and promote mechanisms that hold big business ataiole for its
impact on human rights. The need for global stash&land effective
accountability becomes even more urgent as mukbimait
corporations from diverse legal and cultural systemerge in a
global market”.

ActionAid (2007) notes that the number of particifgis “a tiny proportion of the

world’s 77,000 multinational...pointing to the reaead for universally binding

standards for all companies”

(http://southasia.oneworld.net/article/view/15100Y893).

Williams (2004) suggests the possibility of the &EbReporting Initiative (GRI)

as “perhaps the best hope for transparency andiatiog standards” (p.763) and
notes the encouragement in the Global Compactddidipants to make use of the
GRI, it is not compulsory. His conclusion on thekdl Compact in terms of
accountability is that “for the Compact to be angfigant force, either the Global
Reporting Initiative or something similar to it Wie a necessary complement”
(p.764). This paper argues that a more focusesl vigsintary framework is

needed to ensure that breaches of human rightsecdealt with in a more
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transparent manner. Corporations, as Owen (20Gépnare able to choose what
they report in matters other than financial onesl, iaa company has been
expelled from the Global Compact, there are stdfenthan sufficient other
voluntary initiatives to participate in and report. Of itself, the consensus
building, self-managed approach is likely to béditomfort for those suffering
from the adverse effects of globalisation, and mgoense is generally a long time
coming, as occurred in the Bhopal, India disag8eme 20 years after the event,
and 15 years after Union Carbide settled with titean Government, it took an
order of the Indian Supreme Court to ensure digtion of a major part of the
settlement package which remained in the fund éfiahd Lovell, 2006). Many of
those who suffered were dead, and their familiestegen left to fend for
themselves. It is this sort of outcome that a dla@lsaountability framework may
help to avoid, “since it is obviously doubtful thelf-reporting reflects actual

behaviour’(Fortanier and Kolk, 2007, p.18).

United Nations Norms
After many years of consultation with multiple sthbklder groups the Sub-
Commission for the Promotion and Protection of HorR&ghts published the
draft Norms on the Responsibilities of Transnati@arporations and Other
Busines<Enterprises with regard to Human Rights in Aug@¥® The Norms
were
“a new, comprehensive list of norms geared at imipgthe
compliance of transnational corporations (TNCshwitiman
rights....The Norms consist of a long preamble refeireg numerous

UN documents, standards and empirical trends cetatglobalization
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and human rights protection; they then outline Whights
corporations have an obligation to protect... Theyide an
impressive array of rights, ranging from environta¢and consumer
protection to non —discrimination, workers’ riglaisd national
sovereignty” (Gelfand, in de Shutter, 2006, pp313)3
They have been met with resistance by some MNEg icised for attempting
to bind corporations which is felt by some to bekurtg against the aims of the
Global Compact. Yet as Rule (2004, p.325) stddse document is not directly
binding against corporations and has been deschpedme to its drafters as a
mere restatement of existing international humghtsi laws”. On this basis, it is
argued that the Norms present an excellent frameteamplement the aims of
the Global Compact and to give clarity as to hoviottow the principles. Gelfind
(in de Shutter, 2006) suggests this could be dgreecbepting that the Norms
represent and restate customary internationaldavepuld in turn mean that they
form the basis of international treaties, movingtomary international law into
customary State law upon ratification of such te=atThis would require MNEs
operating within that State to abide by the pransiof the treaty, as a precursor
to doing business in that host State.
The difficulty with such an approach is again tineetissue —the emphasis would
be on negotiation and consensus, and agreemeitoardability mechanisms is
unlikely in the short term if the parties to thegogations included “affected”
stakeholders, such as MNEs, NGO'’s, and individtaieS even through the

oversight of the United Nations.
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However as the UN Norms attempt to impose diresgppoasibilities on business
entities as a means of achieving comprehensivegron of all human rights-
civil, cultural, economic, political and social elevant to the activities of
business, they may prove to be the beginningsuniigersally accepted
framework. The Norms are more specific than theb@I&€ompact as they identify
specific human rights relevant to the activitiebosiness, such as the right to
equal opportunity and non discrimination, the rigghsecurity of persons, the
rights of workers and refer to the rights of paré& groups such as indigenous

peoples.

To do so would require resolving the tension betw®tte and private actors that
is inherent in the fact that the Norms are addesséoth. Under the headirg
General Obligations, the Norms state:
1. States have the primary responsibility to pramsécure the
fulfilment of, respect, ensure respect of and mtdteiman rights
recognized in international as well as national, leaeluding ensuring
that transnational corporations and other busierssrprises respect
human rights. Within their respective spheres tivag and
influence, transnational corporations and othemass enterprises
have the obligation to promote, secure the fulfitinaf, respect,
ensure respect of and protect human rights recednizinternational
as well as national law, including the rights amigrests of indigenous

peoples and other vulnerable groups (United Natip883).
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The question of immediate concern is that of “sph@f influence”. The larger a
corporation grows, and the longer its supply chtie,harder it is, it is claimed, to
exert influence. The same point could be madetimgons where there is a large
degree of outsourcing. If human rights are globalyever, and there are a number
of States within which MNE’s operate which do natypde a State-sanctioned
framework for protecting human rights, it is initpus that corporations should be
able to take advantage of that situation to themdhit. Campbell’s definition of
socially responsible behaviour necessitates tregrste of responsibility to the
MNE. The transactional costs of so doing may welbldisincentive to the
corporation, but the transactional costs of hunigints are always a balancing
exercise. If production is moved to a host Statelwhan provide, for example,
infrastructure or human capital in such a way agsuolt in an economic benefit to
the corporation’s shareholders, but the costs wiptging with the Norms are
high, then it is necessary to determine stratelgigatich would be the better
option for the corporation. If the environment loéthost State is one where there
are no settled regulatory frameworks, and the qunaie‘government” is a

shifting one, the decision-making should be simpgBampliance with the Norms
may result in reputational gains in such circumstgnbut the Global Compact is
about recognising good as well as bad, which may lee advantage of the
company. The point is that having an internatiatalcture, which is monitored
and enforced, should make the strategic decisickingaf MNESs easier — proper
due diligence prior to engaging in operations m#lke the options, and likely
consequences clear.

The difficulty would lie in the ability of the Ured Nations to enforce any such

regime, yet,
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“As the only credible global political body, it clouoffer a strategic
bargain to corporations — a bargain that individg@alernments had
offered at an earlier moment in history. Corpoapital would agree
to curb its appetite for accumulation, and agresotoe regulation and
social protection, in exchange for which the UN Vdolelp mobilize
public support and legitimacy to defend the corpors against their
most critical opponents. Annan warned the busitezsters that they
must “heed the lessons of history” and beware @ttiitical social
movements now gathering momentum. Concessionsiwye to be
made, he warned, otherwise a “protectionist” asadlationist”

backlash would set in”(Paine, 2000).

It is a moot point whether the UN has the powesdband enforce binding
corporate regulations — this is evidenced by tkestance to the Norms by
powerful corporations. Yet it is still argued tliaits the one body that has the
global network and the Global Compact is the largekintary group in existence
with corporations, NGO’s and trade unions as mesib#ris a good starting

point.

Conclusion
Although there are a growing number of voluntagyoring and compliance
initiatives for MNEs regarding human rights, these not adequate to ensure
protection of these rights. Nor are they suffitienenable accountability in terms
of reporting, given that the reporting processatednined by the corporation

itself, as shown by Owen (2007) and Fortanier aotk K2007). In Western
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economies, very many, sometimes very hard won,ggsmhave been made in
areas that encapsulate human rights. Examplesdachinimum wage regulation,
health and safety in employment regulation, workingrs and working ages,
freedom of association, unionisation rights, enwinental protections, and so on.
These protections are reflected in a legislatiaengwork which allows for
enforcement actions against corporations who biteege laws in their home
States. Many of these laws arose from situatiorerevkelf-regulation did not

provide sufficient protection.

There is also now a well recognised regime forrfaial reporting. The question is
whether social reporting and consequential acctilitygare more important than
financial reporting and accountability. In a busis@nvironment where
stakeholders are becoming as important as shaesspltis argued not. Therefore
it is important that consideration be given to pinecesses by which social
reporting can attain the same level as financbréng, and as a necessary

adjunct, monitoring and enforcement regimes catinét framework.

It is argued that the United Nations as a globstitintion with many of its
instruments ratified by governments around the evizrthe correct body to use.
An internationally accepted, monitored and enfobbe=framework based on the
Global Compact and the UN Norms is what is requir€de Global Compact
principles and Norms are also historically sigraht because they are based upon
international public law instruments, including tdeiversal Declaration of

Human Rights (UDHR) that has been ratified by dM@ countries.
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A regulatory approach in the area of human rigp®rting is increasingly
necessary with the enormous power and influence 8Wigld in world affairs

and the globalised economy. Voluntary reportindiaman rights is not a means
to an accurate reporting framework. Some inaccuegterts serve to cover the
true extent of the human rights issues and sontesStiiemselves, lack the power
to take action. A regulatory approach would ensha¢ better information is
provided and help prevent human rights abuse syjngaawareness of human
rights issues. This would also lead to consistenegporting and a level playing
field for all MNEs. As Wilson (in de Shutter, 200&pates, “ ‘Globalisation’,
broadly speaking, involves two worldwide social ggssesinternationalization
andprivatization What this means is that power is increasinglyceotrated in

the hands of international business. In this clenatrom which, after all, they are
able to extract substantial benefit — corporatimust expect their protective duties
to develop accordingly” (p.63, emphasis in origin&lociety must require a global

approach to this development.
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